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BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 

 
In the Matter of   ) 
   ) 
Implementation of the Pay Telephone   ) 
Reclassification and Compensation Provisions ) CC Docket 96-128 
of the Telecommunications Act of 1996  ) 
   ) 
Petition of the Independent Payphone Association    ) 
of New York, Inc. to Pre-empt Determinations of     ) 
the State of New York Refusing to Implement the    ) 
Commission's Payphone Orders, and For a               ) 
Declaratory Ruling     ) 
 
 

COMMENTS OF THE 
ILLINOIS PUBLIC TELECOMMUNICATIONS ASSOCIATION 

 
 The Illinois Public Telecommunications Association (“IPTA”) supports the Petition of 

the Independent Payphone Association of New York (“IPANY”) for a declaratory ruling to 

enforce the Commission’s orders implementing Section 276 of the Telecommunications Act of 

1996.  The IPANY Petition highlights the growing need for the Commission’s declaratory ruling 

on the implementation and enforcement of the Commission’s Payphone Orders1and Wisconsin 

Order.2   

In establishing the instant pleading cycle, the Commission recognized that the IPANY 

Petition appears to raise the same or substantially similar issues raised in the IPTA Petition filed 

                                                 
1 In the matter of the Implementation of the Pay Telephone Reclassification And Compensation Provisions of the 
Telecommunications Act of 1996, CC Docket No. 96-128, Report and Order, 11 FCC Rcd. 20541, ¶¶146-147 (1996) 
(“First Payphone Order”), and Order on Reconsideration, 11 FCC Rcd. 21233 (1996), ¶¶131, 163 (“Payphone 
Reconsideration Order”) aff'd in part and remanded in part sub nom. Illinois Pubic Telecommunications Assn. v. FCC,  
117 F.3d 555 (D.C. Cir. 1997) clarified on rehearing 123 F.3d 693 (D.C. Cir. 1997) cert. den. sub nom. Virginia State 
Corp. Com’n. v. FCC, 523 U.S. 1046 (1998); Order, DA 97-678, 12 FCC Rcd. 20997, ¶¶ 2, 30-33, 35 (Com. Car. 
Bur. released April 4, 1997) (“Bureau Waiver Order”); Order, DA 97-805, 12 FCC Rcd. 21370, ¶ 10 (Com. Car. 
Bur. released April 15, 1997) (“Bureau Clarification Order”) (collectively “Payphone Orders”). 
2 In the Matter of Wisconsin Public Service Commission:  Order Directing Filings, Bureau/CPD No. 00-01, 
Memorandum Opinion and Order, FCC 02-25, 17 FCC Rcd. 2051, ¶ 31 (Jan. 31, 2002)(“Wisconsin Order”) aff’d 
sub nom. New England Public Communications Council, Inc. v. FCC, 334 F.3d 69 rehearing and rehearing en banc 
denied (Sep. 22, 2003). 
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on July 30, 20043 and has agreed to a consolidated consideration of the petitions with one filed 

on November 9, 2004 by the Southern Public Communications Association.4  Therefore, the 

IPTA will not burden the Commission with reiterating the points addressed in the IPTA Petition 

or in the IPTA Reply Comments on the IPTA Petition since the Commission is consolidating its 

consideration of these matters, but directs the Commission to the IPTA statements already on 

file.   

The IPTA submits that even more evidence of inconsistent application and enforcement 

of the Commission’s Payphone Orders continues to mount and demands the Commission’s input 

through the declaratory rulings requested by the IPTA, SPCA, IPANY, and other payphone 

providers.  These continuing and contradictory holdings reflect the outstanding legal controversy 

surrounding the Section 276 requirements and the need for a declaratory ruling to remove the 

uncertainty with respect to enforcement of the Commission’s Payphone Orders and Wisconsin 

Order.   

 

I. THERE CONTINUES TO BE AN OUTSTANDING LEGAL CONTROVERSY 
AND UNCERTAINTY REGARDING ENFORCEMENT OF FEDERAL LAW. 

 
The IPTA Petition reviewed the Commission’s Payphone Orders and requirements 

surrounding the Section 276 requirement for the RBOCs to provide cost based rates that comply 

with the Commission’s new services test.  It also addressed the Commission’s orders requiring 

new services test compliance as a condition precedent to the RBOCs being eligible to receive 

dial around compensation (“DAC”) on their payphones.  The Illinois Commerce Commission 

                                                 
3 The Illinois Public Telecommunications Association’s Petition for A Declaratory Ruling Regarding the Remedies 
Available for Violations of the Commission’s Payphone Orders, Public Notice, DA 04-2487, issued August 6, 2004 
(“IPTA Petition”). 
4 The Southern Public Communications Association’s Petition for A Declaratory Ruling Regarding the Remedies 
Available for Violations of the Commission’s Payphone Orders, Public Notice, DA 04-3653, issued November 19, 
2004 (“SPCA Petition”). 
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(“ICC”) found that Illinois Bell Telephone Company d/b/a SBC Illinois (“SBC Illinois”) did not 

provide payphone providers with cost based rates and was not in compliance with the 

Commission’s new services test prior to December 13, 2003.  Although SBC Illinois did not 

meet the Commission’s condition precedent for eligibility to receive DAC on the SBC Illinois 

payphones, the record established that SBC Illinois had been receiving DAC since April 15, 

1997.  Despite these direct violations of the Commission’s Payphone Orders, the ICC refused to 

require SBC Illinois either to refund to the competing payphone providers the excessive charges 

or to disgorge itself of the DAC to enforce effective compliance with this Commission’s orders.  

The IPTA noted that the ICC decision stood in direct contrast to six other state commissions that 

had ordered refunds of the RBOC charges in excess of the cost based rates required by the new 

services test.5  

In addition to the six states mentioned in the IPTA Petition, the Indiana Utility 

Regulatory Commission (“IURC”) had found that the rates tariffed by Indiana Bell Telephone 

Company and GTE (now Verizon) were in excess of the appropriate cost based rates required 

under the new services test.  As such, the incumbent local exchange carriers were ordered to 

issue refunds back to April 15, 1997.6  However, in contrast to the orders of these seven state 

commissions, the IPANY and SPCA petitions identify that New York and Mississippi 

commissions have failed to require the refunds necessary to enforce the Commission’s orders, in 

addition to the Illinois and Massachusetts commissions.7  

                                                 
5 IPTA Petition at 15. 
6 In the Matter of the Request of the Indiana Payphone Association for the Commission to Conduct an Investigation 
of Local Exchange Company Pay Telephone Tariffs for Compliance with Federal Regulations, and to Hold Such 
Tariffs in Abeyance Pending Completion of Such Proceeding, Indiana Utility Regulatory Commission Cause No. 
40830, Order, September 6, 2000. 
7 IPTA Petition at 16; IPTA Reply Comments at 4. 



 4

The courts share in the diametrically opposed holdings found in the commission 

decisions.  The IPANY Petition notes how two New York courts took opposite interpretations of 

whether refunds for any charges in excess of federally required cost based rates would be due to 

payphone providers.  Although the New York Supreme Court held that refunds would be due, 

the Appellate Division of the State Supreme Court found that refunds were not required.  The 

New York Appellate Division also failed to enforce the requirements in the Commission’s 

Wisconsin Order.  Since this ruling two other state courts have disagreed with these holdings of 

the New York Appellate Division.   

On appeal of the order of the Public Service Commission of Kentucky, a Kentucky state 

court affirmed the Kentucky Commission’s decision holding that payphone providers were 

entitled to refunds for charges that exceeded the cost based rates as defined by the Wisconsin 

Order.8  Furthermore, the Oregon Appellate Court has held that the Commission’s Wisconsin 

Order was applicable to all of the states, citing the holding of the United States Court of 

Appeals, District of Columbia, affirming the Wisconsin Order.9  In contrast to the New York 

Court, the Oregon Appellate Court has found that the Commission’s new services test 

requirements are applicable and binding on all state regulatory commissions, reversing the 

commission’s failure to implement this Commission’s holding.  Undoubtedly, when the Oregon 

Commission effectuates the Oregon Appellate Court’s holdings, the issue of refunding excessive 

overcharges will be in issue again. 

These decisions continue to emphasize the need for the Commission’s issuance of a 

declaratory ruling implementing enforcement of section 276 and the Commission’s orders in a 

                                                 
8 Kentucky Payphone Association, Inc. v Public Service Commission of Kentucky, et al., Commonwealth of 
Kentucky, Franklin Circuit Court, Civil Action No. 03-CI-00797, Division II, Order, November 23, 2004, IPTA 
Comments, Appendix A.  
9 Northwest Public Communications Council v. Public Utility Commission of Oregon, 196 Or.App. 94, 100 P.3d 776 
( November 10, 2004). 
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consistent manner.  The Commission needs to resolve this matter of federal law in a consistent 

manner that enforces its orders and directives by granting the IPANY Petition. 

 

II. NEW YORK HAS FAILED TO IMPLEMENT THE COMMISSION’S 
WISCONSIN ORDER 
 

The New York Petition demonstrates yet another example of how the Regional Bell 

Operating Companies (“RBOCs”) have actively and aggressively sought to abuse the regulatory 

process, taking advantage of the enormous benefits in DAC granted by the Commission while 

avoiding the Commission’s precondition obligations to provide cost based rates to competing 

payphone service providers.  The RBOCs’ gaming of the system stands squarely in defiance of 

the Commission’s repeated orders emphasizing that the provision of cost based rates in actual 

compliance with the Commission’s new services test is a prerequisite for an RBOC’s receipt of 

DAC.   

Instead of RBOC compliance, the IPANY Petition presents a regulatory record of RBOC 

avoidance and violation of the Commission’s orders.  This petition establishes through the 

rulings of the New York Public Service Commission and the reviewing New York state courts 

how Verizon actively and successfully has avoided the Commission’s explicit requirements that 

Verizon’s rates to competing payphone providers: 1) be based on forward looking economic 

direct costs; 2) use an overhead loading consistent with comparable services, unless another 

method is justified; 3) apply the new services test to usage sensitive services; and 4) take into 

account the end user common line charge in determining the charges for recovery of Verizon’s 

costs.10  The U.S. Court of Appeals affirmed these Commission requirements, expressly holding 

that the Wisconsin Order “establishes a rule that affects payphone line rates in every state”.  New 
                                                 
10 Wisconsin Order. 
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England Public Communications Council, Inc., 334 F.3d at 75.  Yet, the New York state courts 

have failed to understand their applicability, in direct contrast to the Oregon Appellate Court.  

Meanwhile, Verizon has enjoyed the benefit of collecting DAC for calls originating from 

Verizon payphones without meeting the Commission’s precondition.  Verizon has undertaken 

this action despite the Commission’s repeated emphasis that actual compliance is a prerequisite 

for eligibility.  Unless the Commission acts to ensure enforcement of its own orders, the 

significance of any Commission orders or enforcement criteria are severely undermined.   

To correct the erroneously inconsistent position taken by the State of New York, and to 

enforce not only the existing orders but also the Commission’s prospective actions, the 

Commission needs to grant the IPANY Petition’s request for a declaratory ruling. 

 

CONCLUSION 

 For the reasons stated above, and for those stated in the IPTA Petition and the 

IPTA Reply Comments to the IPTA Petition, the Illinois Public Telecommunications Association 

respectfully submits that the Commission should grant the Independent Payphone Association of 

New York’s Petition and order the relief requested therein. 

  

________/s/_______________________ 
Michael W. Ward, attorney for the 
Illinois Public Telecommunications Association 

Michael W. Ward 
Michael W. Ward, P.C. 
1608 Barclay Blvd. 
Buffalo Grove, Illinois 60089 
847-243-3100 Telephone 
847-808-1570 Fax 
mwward@dnsys.com    
 
January 18, 2005 
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Appendix A: Kentucky Payphone Association, Inc. v Public Service Commission of 
Kentucky, et al., Commonwealth of Kentucky, Franklin Circuit Court, Civil Action No. 03-

CI-00797, Division II, Order, November 23, 2004 





















 
 
 

CERTIFICATE OF SERVICE 
 
 I hereby certify that, on January 18, 2005, a copy of the foregoing Comments of the 

Illinois Public Telecommunications Association to the Petition of the Independent Payphone 

Association of New York, Inc., was served by electronic mail to the parties below: 

 
By Electronic Mail 
 
Jon Stover 
Pricing Policy Division 
Wireline Competition Bureau 
Federal Communications Commission 
Jon.stover@fcc.gov 
 
Best Copy and Printing, Inc. 
Portals II 
fcc@bcpiweb.com 
 
 


